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REPLY COMMENTS 011' BXII.5lOVTB IN SUPPORT OF
SOUTII\\'UTERN BELL MOBILE SYSTDIS, INC.'S

PETITION POR RECONSIDERAnON

BellSouth Corporation and BellSouth Enterprises, Inc. (collectively "BellSouth"),

by their attorneys, respectiilly submit reply comments in support ofSouthwestern Bell

Mobile Systems, Inc.'s ("SWB") Petition for lleconsideration and Clarification (''Peti­

tion") ofRevisictr ofPart 22 of1M Commission's Rules Governing the Public Mobile

Services, CC Docket No. 92-115, Report and Order, 59 Fed. Reg. 59502 (1994) ("Report

and Ordef'). SpecificaJly, BeIlSouth agrees with SWB that there should not be an

absolute prohibition on LEC resale ofthe service ofits ceJJu1ar affiliate. 1

Section 22.903 uniquely precludes Regional Bell Operating Compaaies ('1WCs")

from enpgina in the provision ofcelIu1ar service except through a separate subsidiary,

Althouah SWB's Petition addreued a variety of issues, BellSouth only addresses
the resale issue.
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while oth« entitieI.-y proYicIe COIIIIDeI'cial mobile radio ..-vices ("CMRSj, IUd1 u

PeS, in • unified ",.... atrueture.2 The rule states that BOC. "may eDP8e in the

provision ofcellular MI'Yice only in accordance with the conditions in this section.,,3

UDder theIe COIMIitioRt, "BOClmust not engage in the .. or promotion ofcellular

service OIl beWfofthe IIpaI'ate corporation."" The rule is unbiguous, however, because

it does not make ....whether resale by • Bell Company's LEe constitutes the "provi-

lion" ofceIIulIr.-vice. As. result. it is unclear whether the new rules require • Bell

cellular affiliate to refuse to aDow resale ofits service by • sitter telephone company or

whether the JUles forbid • cellular affiliate from restricting resale by its LEC affiliate.'

Although BeIlSouth has urged both the elimination or, alternatively, the clarifica-

tion ofthe rule, BelISouth urges the Commission to eliminate it in this proceeding

because it coatravenes not only the regulatory parity for like services mandated by

COJI8Il'SS, but allO the Commission's weJI-established policy of treating similarly situated

IiceRsees in the same manner.' Additionally, the underlying rationale for the establish-

ment ofthe IIpaI'ate subsidiary restriction no longer exists. At the time the restriction
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See 47 C.F.R. § 22.903.

47 C.F.:R. § 22.903.

47 C.F.R. § 22.903(e).

COIIIpQI'e 47 C.F.R. § 22.903(e) with § 22.90I(e) ("Each cellular sy&tem licensee
must permit unrestricted resale ofits service....").

See BellSouth llepIy Comments, ON Docket No. 93-252, at 4-6 (July II, 1994);
BeIlSouth Comment. OIl Fw:1her:Reconsideration, GEN Docket No. 90-314, at
39-40 (Aug. 30, 1994); BeIlSouth Comments, CC Docket No. 94-54, at 25-27
(Sept. 12, 1994). See also Melody Music, Inc. v. FCC, 345 F.2d 730, 733 (D.C.
Cir. 1965);PublicMediaCenterv. FCC, 587F.2d 1322,1331 (D.C. Cir. 1978).
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was adopted in 1912, it was designed to protect against improper cross-sublidiation that

could reUt in lIlti-competitive conduct in the infant cellular marketplace, as well as

possible interconnection abuses.7 CMRS, and the cellular industry in general, now ue a

competitive 1DII'ket,• however, so the potential for such abuIes is inconsequential. LEC

interconnection requirements are well established, and there ue other mecbauisma to

protect apiDIt interconnection abuses.9 In this regard, the Commission has recopized

that current regulations ue sufficient to protect against anti-competitive practices such

that no new sepll'ate lIUbsidiary requirements were imposed upon BOC LEe participation

in PeS.IO Accordingly, BeIlSouth suggests that the separate subsidiary rule be eIimi-

nated.

Iftbe rule is retained, however, BeIlSouth submits that it does not preclude LEe

resale ofits cellular affiliate' services. The original purpose of the rule was to bar LEes
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Celltlklr C~OIU.s)tste-.s',~ Opinion llIId Order on
Reconsideration, 89 FCC 2d 58, 78 (1982) (subsequent history omitted).

&eI~ofSectiOlU J(n) aIId JJ2 of. COIIIIfIII1JicatOlU Act, ON
Docket No. 93-252, s.condIWport QIIf/Order, 9 FCC llcd. 1411, 1467 (1994)
rCMRS S«ondlWporf'); .e tJIao BelSouth COIDIDIIltS on Further ReconIidera­
tion, GN Dodtet No. 90-314, Exhibit I, Aftidavit ofRidlard P. Rozek, Vice
President, National Economics Research Associates, Inc., at 8 (Aug. 30, 1994).

The Commission has made clear that the interconnection obligations currently
imposed upon LEes with regard to Part 22 Iiceuaees will apply to all CMRS
licensees. CMRS SecondReport, 9 FCC Red. at 1420, 1497-1501.

See AIINndMentofthe COIIImission's !biles to Establish New Personal COIIIIIIfDfi­
Ctltiom Services, GEN Docket No. 90-314, SecondReport llIId Order, 8 FCC
Red. 7700, 7751 (1993).
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ftom partici.patins in the provision offacilities-bued cellular service, not resale. l1 The

Commiuion eveR coatemplated separate subsidiaries allowing aftUiated entities to resell

their cellular aervice, provided non-aftiliated entities could obtain the service for resale

on the same terms and conditions as affiliated entities. 12 A LEC reselling either its

affiliate's ceDuIar service or another company's cellular service is not engaged in

facilities-bued cellular service, however. Accordingly, if the rule is retained, the

Commiuion Ihould make clear that Section 22.903 does not in any way limit the ability

ofLECs to resell ceDular service.13

The Commission does not have to modify its existing ceDular separation rule to

make clear that LEes may reseJl ceDuIar service. The Commission merely needs to

interpret the rule consistent with its underlying purpose. It is clear from Section 22.903,

former Section 22.901, and the decision adopting Section 22.901, that the purpose ofthe

separate subsidiary rule is to ensure that LEes do not have an opportunity to cross-

subsidize cellular services.14 Thus, Section 22.903(e) precludes a LEC from selling or

11

13

14

See Celllllor C~cotions SystellfS, 86 FCC 2d 469,487 n.40 (1981) ("We are
requiriDa all wireIine licemeeI to operate cell"lor S)I8IeMS through a separate
subIidiary."), 1ItOdijied, 89 FCC 2d at 78 (limiting separate subsidiary require­
ment to AT&T).

8ft CelllllarC~OIIS SysteMS, 16 FCC 2d at 511; see a/ao Comments of
AT&T, CC Docket No. 79-318, at 6S-66 (May 1. 1980).

As BeDSouth hal previously indicated, clarifyiDg that Bell Company LEes may
resell cellulae aervice could mer.. the revenues paid for new PeS licenses
substantially, by IS IIUCb. IS $12 million. 8ft BeI1South lleply Comments, CC
Docket No. 94-S4. Affidavit ofRichard P. Rozek, Vice President. National
Economic Research Associates, Inc. (Oct. 13. 1994).

8ft 47 C.F.1l §§ 22.903 aod former 22.901; see also Cel1lllor COIIIIIIIUIications
SysteMS. 86 FCC 2d 469. 493-9S( 1981). modified, 89 FCC 2d 58. 78-79,Jurther

(continued...)
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prornotiDs cellular service on behalfofits cellular aftiIiate. as its agent.lS Resale,

however, is not the same u acting u an agent. An agent acts on bebalfofthe cellular

carrier, wbiIe a raeDer purchases service u an independent actor and then sells it to

customers on its own bebaIf The LEe would obtain service for resale on exactly the

same terms u any other reseIler.16 The cellular service is "provided" by the cellular

company to the LEe and other reseUers, who in tum offer that service to others indepen­

dently ofthe ceDuIar company. Accordingly, there is no opportunity for the LEe to

croS8-aubsidize its cellular aftiIiate.

14

15

16

(...CODtitud)
1IIOdijkd, 90 FCC 2d 571 (1982).

To eDIUI"e tbIt LEes may reIeD the I«Yice oftheir ceIuIar affiliate, SWB
requeItI thIt the CommiIIioa revile the JUIe to read: BOCs must DOt .... in
the sale or promotion ofcellular service OIl behalfofthe separate corporation
except on an anru length basis. Petition It 8. BeUSouth supports the revision of
the rule in this manner.

Just as the cellular subsidiary must obtain services ftom its affitiated LEe on a
non-diacrimiDltory, arm's length basil, see 47 C.F.ll § 22.901(dXl), lIlY cellular
service provided by the ceiL".,. subsidiary to the LEC for resale would have to be
on the same terms as are available to other reseI1ers.
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CONCLUSION

For the foresoin8 reuons, BeIlSouth urges the Commillion to eJimiNte the

.... subIidiIry rule or, at • minimum, clarify that Bell Companies may resell the

cellular service oftheir affiliates, u suggested by SWB.

R.espectfully submitted,

BELLSOUTH CORPOItADON
BELLSOUTH ENTERPRISES, INC.

W~\-Dm:J6.~~'li51
William B. Barfield '\
fun O. l.Jewe1lyn
BmLSOU1H CORPoRATION
1155 Peachtree Street, N.E.
Atlanta, Georgia 30309-3610
(404) 249-4445

~\89) ~. ?s~~
Charles P. Featherstun
David G. Richards
BEILSourH CORPoRATION
1133 21st Street, N.W.
Washington, D.C. 20036
(202) 463-4132

Their Attorneys
January 30, 1995
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